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STATE OF CALIFORNIA—HEALTH AND WELFARE AGENCY EDMUND G. BROWN JR., Governor

"DEPARTMENT OF SOCIAL SERVICES
74L P Street, Sacramento, CA 9581k

June 28, 1979

ALL-COUNTY INFORMATION HOTICE I- 67-79

T0: ALL COUNTY WELFARE DIRECTORS

SUBJECT: IN-HOME SUPPORTIVE SERVICES (IHSS) -- ADVANCE PAYMENTS OF EARNED
INCOME CREDIT

REFERENCE:

The Revenue Act of 1978 provides for advance payments of earned income credit
which becomes effective July 1, 1979. If you are payrolling IHSS providers and
withholding federal income tax, please review the rules and regulations attached
to determine applicability to your system.

S8tate and federal income tax will not be withheld under the statewide IHS8S pay~
rolling system, therefore, it will not be necessary to adopt advance payments

of earned income credit. The statewide IHSS payrolling system should be oper-
ational in January 1980.

For additional information, please contact:

Reggie Steele

IHSS Systems Section
Department of Social Services
744 P Street, M, S. 5-126
Sacramenta, CA 95814

(916) 322-8097
Sincerely,

.
‘.,,/;;%;Zi‘ﬁf
o -

JAMES H. GOMEZ
& Deputy Director

Attachment

cc: CWDA
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Clrcular E (Supplement)

Em@

This publication contains information for figufing, paying,
accounting, and reporting the advance payments of the Earned
tncome Credit (EIC). These payments are to be made to eligible
employees who choose to get advance payments along with their
~ wages paid after June 30, 1979.

[

Form W-5, Earned Income
Credit Advance Payment Certificate
An eligible employee who wants to receive advance EIC payments

must file Form W-5 with his or her employer, This certificate must
be filed each year by eligible employees. Two copies of Form W-5

.. are included at the end of this publication. Additional copies may

be ordered from any IR3 office. Empioyers must prowde Forms
W-5 to empicyees ~

Forms 941, 941E, 942, and 943

Form 8941, Employer's Quarterly Federal Tax Return: Form
941K, Quarterly Return of Withheld income Tax: Form 942, Em-
ployer’'s Quarterly Tax Return for Household Employees; and Form
943, Employer's Annual Tax Return for Agricultural Employees,
will be revised, Employers will be given credit for the total amount
- of advance EIC payments made during the tax return period against
withheld income tax and FICA taxes reportable on the retums.

'_ Form W-2, Wage and Tax Statement

The 1979 Form W-2 has a new box for reporting the advance
EIC payments. The tota! amount of the advance EIC payments must
be shown separately in this box. The amount of the advance EIC
payments is not to be deducted from withheld income or FICA
taxes reported on Form W--2.

Department of the Treasury

- Internal Revenue Service
~ Washington, DC 20224

Forwarding and Return
Postage_ Guaranteed

~ targeted-jobs tax credit and the
- WIN. credit is included in this
*I - pubiication,

“Tax Table, for the November 1878
| *revision of Circular E, which had 2 -
-typographical error.

General information on the new

) Alsc included is a corrected
page 39, Social Security Employee
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‘Advance Payment o Earned En@@m@ izm@%ﬁ%

1. Purpose -

- This supplement tells how fo fig-
ure, pay, report, and account for ad-
vance paymentis of the Earned Income
Credit (EIC).
" . Employers must -include the ad-
vance £IC payments with wages paid
after June 30, 1979, to eligible em-

-, ployees who choose to get the ad-

vance payments.
2. Eligible Employees

Employees who want to receive ad-

vance EIC payments must first ex-

pect to be eligible for the EIC.
- Eligibility for the EIC.~w
{a) The taxpayer's expecied

) earned income and adjusted
gross income must both be

. iess than $10,000.

(b} H married, the employee must

' file & joint return,

. {&} The employee musi not be abta
to exciude any income earned
abroad or in U.S. possessions.

{d) ¥ not married, the employee
must pay over half the cost of

. maintaining a househaold in the

.S
" {e} The employee must have &
' child living with him or her full
time except when the child is
away at school or on vacation.

(f) The child must be claimed as

2 dependent by the employee
unless the employee gualifies
for unmarried head of house-
" hold filing status because of
the child. [f the employee
quatifies for unmarried head
- of household filing status, the
¢child need not be claimed as
a dependent unless the child
(is married as of the end of
the year.

These requirements are shown on
Form W-5, which the employee must
complete.

Getting Advance Payments of the
EIC.—An employee who wants ad-
vance EIC payments must file Form
W-5, Earned Income Credit Advance
Payment Certificate, with his or her
employer. An eligible employee who
does not file Form W-5 will not re-

. ceive any advance payment. However,

an employee who chooses not to get
advance payment will still get the full
benefit of the EIC on his or her annyal
tax return, .
3. Form W-5

Form W-5, Earned Income Credit
Advance Payment Certificate, must

Page 2

pe filed by an eligible employee with
an employer before any advance EiC
payment can ba made.

On Form W5 {two copies of which

are included in the back of this circu-

lary empioyess must show if they arg
married and if their spouse has a
Farm W-S in effect for the vear with
zr employer.

If the emplovee shows that his or
her spouse has filed a Form W-5 with
arr employer, use the payroll period
iable {either the wage hracket or per-
centzge methody titled yMarried with
hoth spouses filing certificate.”

Foren W--5 remains in effect until
the end of the calendar year, Eligible
smptoyees must file 2 new certificate
each year.

Make the signed form effective
with the first payroll period ending
(or the first wape payment made
without regard to a payroll periog} on
or afier the date the certificate is
given to you. (For 1979 this is not ef-
fective for wage payments made bhe-
fore July 1, 1978} )

if, after an employee has given vou
a signed Form W-5, circumstances
change which make the employee in-
eligible for the credit or the em-
olovee’s spouse files a Form W-5, the
employse must, within ten days after
such change, either revoke the pre-
viously filed form or file a new Form
W-5 showing that his or her spouse
has 2 Form W-5 in effect with an
employer.

lf an employee has a Form W-5
certifving that his or her spouse has a
Form W-5 in effect, and the spouse

ceases to have a form in effect, the

employee may file a new Form W-5
with the employer which certifies that
the spouse does not have a Form W-5
in effect.

4. Computing the Advance
Payment of the EIC
Employars must include the ad-

vance EIC payment wit%wages paid

after June 30, 1979, to'eligible em-

ployaes who have filed Form W-5,
Generalty, wages for purposes of

the advance EIC payment mean

. amounts subject to income tax with-

holding. For employees who have
claimed exemption from income tax
withholding on Form W-4, Em.
ployee's Withholding Allowance Cer-
tificate, wages mean amounts that
would have been subject to income
tax withholding.

ab

For domestic and agricultural em.
ployees, wages mean amounts sub-
ject to FICA (social security) taxes.

To determine the amount of the ad-.
vance payment, take into account:

{a} wages paid—inciuding tips re-
ported, and

{b} whether 2 married employee's

- spouse has & Form We5 in ef-
fect with an empioyer. There
arg separate tables for mar-
ried empioyees whase spouses
have a ceriificate in effect.

Figure the amount of the payment
to include in eligible employees’ wage
payments by using the tables beginy
ring on page 9. Be sure {o use the
right table for married employees.

&. Paying the Advance
EIC o Emplovess

The advance EIC payment does not
change the amount of income tax or
FiCA {social security) tares that you
withhold from employees' wages and
pay over to the {RS. The advanea £IC
payment is not compensation for
services rendered and is not subject
to payroll taxes,

Generatly, employers wili pay the
amount of the advance LIC payment
from withheld income taxes and FICA
taxes. These taxes are normally re-
quired to be paid over io the IRS
either through Federal Tax Deposits
{(FTD's) or with empioyment tax re-
turns,

1§ for any payroll pericd the ad-
vance EIC payments are more than
the withheld income tax and the FICA
taxes {including the employer's share
of FICA 1ax}, the employer may—

{a} Reduce sach advance EIC pay-
ment proportionately. (Each
payment shall be reduced by
an amount that has the same
ratio to such excess as such
payment has to the iofal of
aii advanca payments for the
payroll period.) OR

{5} Elect to make full payment of
the advance EIC amount and
have such full amounts treated
as an advance payment of the
smployer's tax lability, if ex-
cess EIC payments are applied
against any other taxes, attach
an explanation to that tax re-
furn on which the credit for
overpayment is taken.

6. Employer's Returns

As siated above, the amount of

the advance EIC payment doss not




change the amount the empnuyer
must deduct and withhoid from em.
~ ployees' pay for income tax ane em.
- ployee FICA taxes. Advance EIC pay-
ments made by the employer to em-
ployees shall be treated as made from
" 8mounts withheid as income tax, em.
ployee FICA taxes, ang employer
- FICA taxes. Furthermore, the amounis
-~ of the advance EIC payments are
treated as if the employer had paid
over the amount of the advance £IC
payment to IRS on the day the wages
are paid to employees.

. Employers wilf take the amount of
-advance EIC payments into account
on their employment tax returns,
Forms 941, 941F, S42, or 943.

On empioyment tax returns where
+ there is a Record of Federal Tax De-
posits (i.e. Forms 541, 941, and
943) employers must show the
- amount of these payments in the Rec.
ord of Federal Tax Depasits. The
same rules that require employers to
show the tax liability for 2 specific
time period appiy for showing the
amounts of the advance payments. if
an employer must show the tax liabil-
ity for each quarter-monthly period,
the employer must show the amount
of the advance payments for each

- quarter-monthly period. Similarly, if

the employer's total tax liability, be-
fore any consideration is given to ad-
vance payments of the EIC, for any
month is less than $2,000, the em.
ployer may show the total advance
Rayments of the EIC on the *total”
line for that month. -

On Form 942, Employer's Quar-
terly Tax Return for Household Em.
ployees, where there is no Record of
Federal Tax Deposits, employers are

. to show ths total payments an the Jine
“Advance EIC payments.”

Employers who fzil to make an ad-
vance EiC payment, asg required, are
subject to penaities.

- Note: State and local government
employers, who have entered into a

R

section 218 agreement with the Sec-
retary of Health, Educstion, and We!-
fare for social security coverage, can-
not use the socizl securily paymants
to make the advance EIC payments,

Employers in Guam snd the i.5.
Virgin Islands should sonsulé their

focai tax office for information on the

earned incomne credit. These empioy.
ers cennot take ints account the g

vance EIC payments on Form 641 33,

7. Statements for Employees

Employers must show the total
amount of advance EIC payments
made during the year op the em-
ployes's Form W2, Wage and Tax
Statement. On the 1979 Form W-2,
this is to be shown in box €.

The amourits shown on Form W-2
for income tax withheig (if any) and
FICA tax withheid are not affected by
any advance EIC payments. Likewise,

No other entries on Form W2 are’

changed because of these payments,

8. Recordkeeping
Keep for 4 years ail records of ad-
vance EIC payments. Thess shouid be
available for IRS review, Records
should inelude:
e Copies of employees’ Form W-5
©- Amounts and dates of aif wage
payments and advance EIC
paymerts
¢ Dates of each employese’s em.
ployment
¢ Dates and amounts of tax de.
. posits made
¢ Copies of returns filed

Advance Payment Tabies
A Percentage Method

It you use the wage bracket tables on pages
8 through 12, you may skip this section,  ~
If you don’t want to use the wags

-bracket tables to figure how much to
~Include In an employes's wages for

the advance EIC payment, vou can
use the percentage computation
based on the appropriate rate table,

R |
I

Find the empioyes's émss wWages
befores any deductions in the appro.

priate tabie on pages § and 7. Please

note that there are tables for the
same payroll periods that are used
for percentage method income tax
withholding in Circular E, Employer's
Tax Guide (Revised November 1878y,
There are different tables for (a)
single or married employees withoyut
spouse filing a certificate, and (k3
married employees with boti £pouses
filing certificates. Determing the
amount of the advance EIC payment
showm in the appropriate tabie for the
amount of wages paid..

8 Wage Bracket Method

I you use the wage bracket ‘éa&!%
on pages 8 through 12, figure the ad.
vance EIC payment as follows.

Find the empioyee's gross wages,
before any deductions, in the appro-
priate table. There are tables for the
sama payroll periods that are useq
for wage bracket income tax with.
hoiding in Circular £, Emplover's Tax
Guide (Revised November 1978,

There are different tabies for (a)

single or married employees without
spouse filing a certificate ang (b}
married  employees  with both
spouses filing certificates, Determineg
the amount of the advance £iC pay-
ment shown in the appropriate tabla
for the amount of wagas paid,

Using either method, the number
of withhoiding allowances an eme-
ployee claims on Form W4, Em.
ployee's Withholding Allowance Cep.
tificate, is not used in figuring the ag.
vance EIC payment, Nor does it mat.
ter that the employee has claimed ex.
emption from income tax withhoiding
on Form W-4,

You may use other methads and
kinds of tables for figuring advance
EIC payments as long as the amount
of the payment is sboyt the same ag
it would be using the tables in thig
circular., See Page 14 of Circular E
{(Rev, 11~78; for maxirmum tolerancs
allowed, '

C AR e -



- of wages (before

- deducting withhalz .~z

Tables for Percentage Method of mﬁrame EIC Payments

’E’abie 1. WEEKLY F‘aymaﬁ Period

(a) SINGLE or MARRIED Without Spouse Filing
Certificate

The amount of payment
fo be made shall be:

] the amount

deducting withhaiciog
sifowances) is:

-

{b) MARRIED With Both Spouses Flhng Certificate

The amount of payment
ts be made shall be:

it the amount

of wages (bhefore
deducting withholding
gliowances) is:

[ But not soew— ) Ovepmm But not ovep——

$0 C 396 . ... 109 of wages $0 $48 | . 1094 of wages

$96 $115 ... $9.60 548 $58 . . $4.80

$1i18 L L. ... $9.60 less 12.594 of wagses $88B 0 ... .. $4.80 less 12,59 of wages
© inexcessof $115 in excess of $58

Table 2. BIWEEKLY Payroll Period

{a} SINGLE or MARRIED Without Spouse Filing
Certificate

The smount of payrnent
to be rmade shali be:

if the amount
of wages (before

ailowances) is:

{b} MARRIED With Both Spouses Filing Certificate

The amount of payment
to be made shall be:

¥ the smount

of wages (before
deducting withholding
gllowances) is:

Crv e But nat ever— . g Orvep— Bt not over—— '
0 $182 ... 10% of wages $0 $96 . . ., 109 of wages
$192 $231 ... $19.20 $98 $115 . $9.60
S OB231 L. ..., $19.20 less 12.59 of wages $116 ... .., $9.60 less 12.59 of wages
' ' " in excess of $231 in excess of $115
- ‘
o i?
Table 3. SEMIMONTHLY Payroll Period - g
(a) SINGLE or MARRIED W:thout Spouss Filung (b) MARRIED With Both Spouses Filing Cemfcate
Certificate i
if the amount The amount of payment if the amounf The amount of payment :
of wages {befcre to be made shall be: of wages (before to be made shali be: £

deducting withhciz. ~g
allowances) is:

deducting withholding
allowances) is:

Oover-— But not cweh— Over— But not over—
$0 $208 ... 109 of wages 30 $104 . .. 10%of wages
$208 $250 ... %$20.80 | $104 $125 ... $10.40
$250 . .. .... $20.80 less 12.59, of wages 125 ... L. $10.40 less 12.59% of wage
’ in excess of $250 in excess of $125
Table 4. MONTHLY Payroll Period - §

{a) SINGLE or !.'.ARRIED Without Spouse Filing
Certificate

Tha amount of payment
to be made shall be:

If the armount

of wages (before
deducting withhaizimg
allowances) is;

If the amount

(b} MARRIED With Both Spouses Filing Cer‘hf:cais;

Tha amount of payment
of wages (before to be made shall be:
deducting withholding

sliowances) is:

Over— But not cumtm [T But not over—

50 $417 ... 10%of wages $0 $208 . .. 109 of wages :

$417 $500 ... %4170 $208 $250 ... $20.80 L

$500 .. .... $41.70 less 12.59% of wages $250 .. .... $20.80 less 12.59% of wage:

. in excess of $500 ‘ in excess of $250
A - G _ )

Page 6
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Tabie 5. QUARTERW Paym%E Period

(as} SINGE.E or MARRIED Wxthout Spouse Filing
Ceriificate

' Th& amaunt of paymant
to be made shsil be:

§f the amcunt

of wages (before
degducting withholding
sifowances} is:

Ovar— But not overe—

$0 %£1,250 ., . 109 of wages

$1,250 $1,500 .. $125.00 .
§15006 ... ... $125.00 less 12.59% of wages

in excess o‘f $1,500

{b) MARRIED With o&h Speuses Filing Ceﬁsf“ cate

8 the smount

of wages {before
deducting withholding
alfaowances} is

The smount of payment
to be made shall ber

C OE—— Byl not Bvefes

$0 $625 .. . 109 of wages

$5625 $750 . .. $62.50

$780 ... . $82.50 less 12.89, of wages

in excess of $750

"E'abﬁe 6. SEMIANNUAL Faymi i Period

§a) SINGLE or MARRIED Without Spouss ?:isng
Certificate -

The armount of payment
to be made shall be:

if the amount
of wages (before

deducting withholding

gliowances} is: ) N

G But not ovar~— .

$0 $2,500 . . 109 of wages

$2,500 §$3,000 ... $250.00

$3,000 . $250.00 less 12.59, of wages

in excess of $3 OOD .

{by MARRIED With Both Sp@usea Fsimg Certificate

# the amount

of wages (before
geducting withholding
gliowsnces) is:

The amount of payment
te be made shall be:

LG P But not oveges

$0 $1,250 .. 109 of wages

$1.250 $1.500 .. $125.00

$1.,500 . $125.00 less 12.5% of wages

inexcess of $1,500

Table 7. ANNUAL Paymﬁ i Period

¢a) SINGLE or MARRIED Without Spouse Filing
Certificate

The amount of payment
te be made shall be:

¥ the amount

ef wages (before
deducting withholdin
gliowances) is:

(b) MARRIED With Both Spouses Filing Certificate

if the amount

of wages (before
deducting withholding
sliowances) is:

The amount of payment
to be made shall be:

Over- But not over— OV But not ovar~—

€0 $5,000 . . 10% of wages 30 $2,500 . . 109 of wages

$5,000 $6,000 . . $500.00 $2,500 $3,000 .. $250.00

6,000 ... ... $500.00 less 12.59% of wages $3000 .. ..., $250.00 less 12.59% of wages
in excess of $6,000 inn excess of $3,000

P TR NIRRT T

Table 8. DAILY or MISCELLANEQUS Payroll Period

(3) SINGLE or MARRIED Without Spouse Filing
Certificate

The amount of payment to be
made shall be the following
smount multiplied by the
number of days in

such period:

If the wages divided by
the number of days in
guch period {before
deducting withhoiding
fiowances) are:

(b .MARRIEB With Both Spouses Filing Certificate

i the wages divided by
the number of days in
such period (before
deducting withholding
sllowances} are:

The amount of payment to be
made shail be the following
amount multiplied by the
number of days in

such period:

Over— But not over— Cver— Eut not ovar-—
%0 $19.20 . . 109 of wages ! %0 $5.60 . . 10% of wages
' $19.20 $23.10 .. $1.92 $9.60 §11.50 .. §.56
$23.10 ... .. $1.92 less 12.5% of wages $1150 ... ... $.96 less 12.59 of wages
in excess of $23.10 in excess of $11.50
— ISR

Page 7
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on the basis of the earns
derived by that spouse @8ithout regard
to community income lal i
the limitation is comput
in § 5b.913-4—that is. ¢
combined earned incom
spauses wiless they ma
abodes.

(¢} Cost-of-living diffe
as provided in paragrapigs) of this
sestion, ouly ane cost-o
differential is permitted
separale returng are fi
cost-of-living differentia
of the differential comp

{d¥ Qualified housing
Expenses. Except as pr
paragraph {g} of this sec
coupte may claim quali
expenses with respect {
abode. .

(2] Base housing am

raturns are filed and botBEpouses claim

the section 913 deductiog
howsing amount for purp@es of the
separate return of each i
computed as provided i 5b.913-6(c}-
xcept that it is to be cofuted selely
on the basis of the earng
derived by that spouse {(@fhout regard
to community income lay
aggregate of the qualified
expenses which may be
separate FefOMs May o
however, the amouni wi
computed for the couple
were filed. If separate regg
filect or if both spouses Jii
section 913 deduction, thiglase hovsing
amount is computed as p i

§ 5b.913-6(c}—that is, onfiite basis of the

" combined earned incomse
spouses unless they mai
abodes.

transportation expens
$ 50.913-8(b){3}, & marti ouple may
not inciude as qualified HE
transportafion expenses
thars one round trip for e spouse or
dependent during each pililod of 12
consecutive months duriggwhich the
couple's tax home is in i
country, ever though bo
independently qualify unfer & 5b.813-2
{a) for the section 913 d i
{f) Hardship areoc ame
returns. Subject to the rul@® of § 5b.913-
9, each spouse may clai kardship
area amount. If joint retufdll are filed,
howsever, the hardship arg
determined for each spoulg
exceed the foreign earneqyy
limitations computed as pi§
§ 5b.913-4, except that it Z
computed solely on the b
earned income derived b

and joint

twithout regzed f com

(g} Separcte tax home
general, A& married coup
maintains separate abo
cost-of-living differentia
housimg expenses with

as provided -
he basis of the

{i} The abodes are not
reasonable commuting

ng

the conple. If
ach spounse's
Buals one-half

(ii} The spouses have
homes which are not w
reasonable commuting

(2} Joint returns. I
{1] a cost-of-living diffe
gualified housing expen
with respect to the sep
each spouse and a joint §
the aggregate of the fol
may not exceed the for
income limitation comp
in § 5b.813—4 salely on
earned income derived f§
{without regard to com

(i} The cost-of-living
determined as provide
with respeet in that spoy

housing amounk computl
in § 50.915-6 (c] selely o

spouse (without regard :
income laws) and i
{iit} The hardship ared

§5b313-T1 Married couf
communily mceme.

{a) Joink return. Marri
community earned incoy
joint return must compi
913 deduction under the
&§ 5b.913-1 through 5b.
refevant, thase rules ing
with community income
community income law}
income earned by each
that gpouse’s income.

(b} Separate returns.
with community earned
than taxpayers to whor
applies} who file separj
firgt compute the sect
as if they filed & joint rg
that amount s the sectij
to be tlaimed by each 84
separate refurm. :

couples with

their section

cost of more

b returng must

L 913 deduction

§5h.913-12 Returns an

ers qualifying
for the sectior: 913 dedy

1 through 5b.913-12
ears beginning after

apply to taxably
%L Thase sections also

{c] of the Foreig
1878 [Pube L. Id
have section 91
to that taxehle

There fs meed
with respect to
nn this Tressury
reasor, it ig fo
ft with notice &
under subsectio
Title 5 of the U
subject to the e
gubsection (d)

This Treasury!
the authority ¢
of the Internal

515, 82 Stat 2100} to
der prior law apply

immediate guidance
provisions contained
cision. For this

mpracticable to issue

cision is issued under
ined iz gecton 7805
anue Code of 1054

(684 Stat. 917 2680 .5.C. 7808) and. int
part. ander the roeity eentiained in
gection 913(m} he Cade {82 Stat 3108
26 UL.5.C. 613fm}] .

erome Farw
Commissiener of Inies
Approved: May &
Donald O sk,
Asgisiant Secratary of M

[T.D.7617]

26 CFR Fiart 38

Employment Taxes; Temporary
Employment Tax Reguiations Under
the Revenue Act of 1878; Advance
Payments 6f Earmed Income Sredit

aeency: Infernal Reveriee Service.
Treasury. .
AcTion: Temporary regaiatione.

summary: This decument containg
Temporary Employment Tax
Regulations relating te the advance
payment by employers of the sarned
income credit and releting o earned
income credit advance payment
cevtificates, ag provided by sectian 3507
of the Internal Revenuve Code of 1854
Changes to the applicable tax law wers
made by the Revenue Act of 1978. The
regulations would previde employees
eligible for advance payments of earned
income credit and their employers with
{he guidance needed to comply with the
net law. The rules contained in the
temporary regulations set forth in this
document also serve as & notice of
proposed rulemaking by which the rules
contained therein are propased o be
prescribed ae final regulations.
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pATES: These temporary reguletions are
effective with respect to wages paid
after June 30, 1879, Writfer comments
and requests for a public hearing must
be delivered or mailed on or before July
g, 1674,

ADDRESS: Send commente and reguests
for a public hearing to: Commiscioner of
Internal Reverue, Attention: CCLRT
{LR-188~78}, Washington, [3.C. 20224,

FOR FURTHER INFORMATION CONTACT:
Eileen Murphy of the Legislation and
Regulations Division, Office of the Chisf
Counsel, Internal Revenue Service, 1113
Constitution Avenue, N.W., Washington,
D.C. 20224 { Attention: TCLRT) [202-
566-3297). _

SUPPLEISERNTARY INFORRA TS
Background

This document contains temporary
regulations under section 3507 of the
Internal Revenoe Code of 1854, as added
by section 105 {b) of the Revenue Act of
1978 [Pub. L. 95-600}, which are
necessary to conform the regulations,

The regulations promulgated in this
document are also proposed to be
prescribed as final Employment Tax
Regulations {26 CFR Part 38} under
section 3507 of the Internal Revenue
Code of 1954

Advance Payments of Earned Income
Credit

Prior to enactment of section 105(b] of
the Revenue Act of 1978, section 43 of
the Internal Revenue Code of 1054
previded an earned income crecit which
could only be ¢laimed and received by
an eligible individual as a credit on an
income tax return. Section 105(b) of the
Act [which added section 3507 to the
Code} changed the manner by which an
eligible individual may receive the
amount of the earned income credit.
Although the eligible individual must
still file & tax return for the year in
which the credit is claimed, the new
provisions allow an eligible individual
to receive at the end of each payroil
period during the year a ratable portion
{the “advance garned income credit
amount’) of ihe earned income credit for
the vear. The temporary regulations
provide rules for determination and
payment by emplovers of advance
earned income credit amounts. Every
emplover paying wages after June 30,
1879, to an employee with respect to
whom an earned income credit advance
payment certificate is in effect must, at
the time of paying the wages, also pay
the employee the earned income
advance amount of that employee. For
eligible emplovees subject to income tax
withholding, the advance payment is

based on the amomnt of wages subject (o
withholding: for emplovess not subject
to withholding, but subiect to FICA
taxeq, the payment is based on the
amouni of wages subject o FICA taxes.
The agvence eerned inpome cradit
amoun! is determnined by reference to
prescribed sdvance amount tables.
Payment of the advence sarned income
gredit emount by the employer ia
credited oo 8 doliar-for-dollar basiz
against the employer's Dability for
income tax withholding and FICA taxes.
If edvance amounts paid exceed this
liability for the payroll period, the
employer mey either ratably reduce
sach sdvance amount paid or elect to
pay the full advance amounts, with the
gxcess amount treated as en sdvance
payment of the employer’'s liability for
income tax withhoiding employee FICA
taxes. and smployver FICA taxes, in that
order of priority. The emplover tekes
any garned income advence amounts
inic account on the employer's Farm
941, B41E, 942, or B3

Eamed income Cradit Advance Payment
Ceriificates

“he temporary regulations also
provide rules prescribing the form end
contents of the earned income credii
edvance payment certificats, rules
relating to the employes's Farnishing the
certificate to the employer, end the
period for which the certificate ig
effective. Form W-5 is the prescribed
form for the earned income credit
advance payment certificate. This form
includes instructions to aid employees in
determining whether they are eligible for
advance earned income credit paymenta
from their employers. The period for
which a certificate first becomes {or
ceases to be) effective depends on
whether a previous certificate is or has
been in effect with the employer for that
employee for the calendar year. Rules
are also provided for the revocation of &
certificate and for the furnishing of &
new ceriificate, necessitated by a
change in the circumstances of the
employee.

Waiver of Procedural Requirennents of
Treasury Direckive

There is need {or expeditious adoption
of the provisions conteined in this
document because of the need for
immediate guidance to empleyers and
employees {c whom section 3507 applies
in*ascertaining the proper amounis to be
paid employees eligible for the advance
payment of earned income credit. For
this reason, Jerome Kurtz, Commissioner
of Internal Revenue, has determined that
the provisions of paragraphs B through
14 of the Treasury Department directive

implementing Execotive Order 12044

" must be waived.

Commenis and Reguests for a Public
Hearing :
Before adoption of the final )
regulations proposed in this dodument,
consideration witl be given to axy
writien comments that are submitted
ipreferebly six copies) to the
Commissioner of Internal Revenue. All
comments will be available for public
inspection and sopying. & public
hearing will be held upon written
reruest to the Commissioner by any
person who has submitied writien
coments. If & public hearing is held,
neiice of the time snd place will be
nublished in the Federal Registe.

Diraftine Information

The principal author of these
seguletions is Eilsen Murphy of the
Legislation and Regulations Division of
the Office of Chief Counsel, Infernal
Revenue Service. However. perscnns]
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulation both on matiers of
substance and atyle.

Adoption of Amendmernts fo the
Ragulations . v

Accordingly, & new Part 38,
Temporary Employment Tax
Regulations under the Revenue Act of
1978, is added to Title 26 of the Code of
Faderal Regulations and the jollowing
temporary regulations are adopied,

8 A8.3507-9 Advance payments of earimg
fncome credit.

{a) General rule--{1} In general Every
emplover paying wages after fune 36,
197%, 1o an emplovee with respect to
whom an earned income credif advancs
payment certificate is in effect most, at
the tirne of paying the wages, also pay
the employee the advance sarned -
income credit amount of that emploves,
For the purposes of applying this section
and § 38.2507-Z—

{i) In the case of en individual who
receives wages which are subject to
income tax withholding, the term
“employee” has the same meaning as
set forth in section 340i(c} end the
regulations thereunder, and the term
“wages” has the same meaning ks set
forth in sections 3401(a) and 2462{e] and
the regulations under those sections:
and

{ii} In the case of an individual whe
does no! receive wages which are
subject to income tax withholding, but
wha receives wages which are subject
to employee FICA taxes, the term

e
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“emplayee” has the same meaning as
set forth in section 3121{d} and the
regulations thersunder and the term
“wages" has the same meaning as sel
forth in section 3121{a) and the
regulations thereunder.

An individual not having wages subject
to either income tax withheiding or
employee FICA taxes is not eniitled 10
advance pavments of earned income
credit. -

{2} Cross references. For
dstermination of the advance earned
income credit amount of an employee,
sae paragraph (b] of this section. For
rules relating to the treatment of the
payment of an employee’s advance
earned income credit smount as
equivalent to payment by the amployer
of withholding and FICA taxes, see
paragraph {c} of this section. For rules
describing the earned income credit
sdvance payment certificate, see
§ 38.3507-2 {a} and {b}. For rules relating
to the employee's furnishing of the
sarned income credit advance payment
certificate and the payrell periods for
which the ceriificate is effective. see
§ 36.3507-2 (¢) and {d}.

1) Advance earned Income credit
amouni. The advance earned income
credit amount of an employee is
determined, with respect to any payroll
period, on the basis of the employee’s
wages from the employer for the period
end in accordance with the advance
amgunt tables prescribed by the
Commissioner of Internal Revenue and
then in effect for the payroll period. See,
hewever, paragraph (¢} {2) of this
section. The advance amount paid is
reflesied on the employee's W-2 form as
a separate item (and neither as a
reduction of withholding nor an increase
in compensation}. For purposes of
applying this section and § 38.3507-2,
the term “payroll period” has the
meaning sel forth in section 3401 (b) and
the regulations thereunder. As required
by section 3507(c){2}{A), these advance
amount tables must be similar in {form
tn, and coordinated with, the tables
prescribed under section 3402 {relating
1o income tax coliected at the source).
Sections 3507(c)2){B} and 3507(}2){C}
provide, respectively, separale rules for
the treatment in the advance amount
tables of the advance earned income
credit of the foliowing two separate
classes of employees:

(1) Employees who are not married
{within the meaning of sectiont 143}, or
employees whose spouses do not have
an earned income cradit advance
payment certificate in effect; and

{2} Employees whose spouses have an
earned income credit advance payment
certificate in effect.

{c) Payment of advance earned
income credit amount as payment of
withholding and FICA taxes—{1} In
general. (i) The provigions of this
paragraph {c) apply for all purposes of
the internal Revenue Code of 1854,
Paymentis of advance earned income
credit amounis pursuant to paragraph
{a){1) of this section do not constitute
the payment of compensation. These
payments by the employer are treated
as made-——

{A] First, from the aggregate amount,
with respect to all employees, required
to be deducted and withheld for the
payroli period under section 3401
{relating to income tax withholding):

(B) Second, from the aggregate
amount, with respect 10 all employees,
required to be deducted for the payroll
period under section 3102 [relating to
employee FICA taxes): and

(C) Third, from the aggregate amount
of the taxes imposed for the payroil
period under section 3111 (relating to
employer FICA taxes}.

For purposes of the requirements of
gections 3401, 3102, and 3111, as the case
mav be, and 6302, amounts equal to the
advance earned income credit amounts
paid to employees are treated as if paid
ta the Treasury Department on the day
on which the wages [and advance
amounts) are paid to the employees. The
employer must report the payment and
treatment of the advance amounts on
the employer's Form 941, 941E, 942, or
843, as the case may be, in accordance
with the applicable instructions.

(i) The provisions of paragraph
(c}{1}(i} of this section may be illustrated
by the following example:

Example. Employer ¥ has ten employees,
each of whom is entitled to advance eamned
income credit payment of $10. The total of
advance amounts paid by the employer the
ten employees for the payroll period is $100.
The total of income tax withhoiding for the
payroll period is $80. The total of employee
FICA taxes [or the payroll period is $61.36,
and the total of employer FICA taxes for the
payroli period s also $61.30. Under the rules
of paragraph (c}{)(i} of this section. the total
of advance amounts paid to employees is
weated as if X had paid the Treasury
Department on the day X paid the employees’
wages: first, the $00 aggregate amounl of
income iax withholding; and second. $16 of
the aggregate amouni of empioyee FICA tax.
¥ remains liable only for $112.60 of the
aggregate FICA tax [551.30+ £61.30==5112.60].

{2) Advance poyments exceeding
taxes due. [i] &, for any payroll period,
the aggregate amount of advance earned
income credit amounts required to be
paid by an employer under paragraph

{a){1) of this section exceadls the sum of
the amounts for the payroil period
referred to in paragraphs [c){1i(i} (A)
through {C) of this section, the employer
reduces each advance amount paid for
the payroll period by an amount which
bears the same ratio to the excess of the
advance amournis a5 the subject
advance amouni bears to the aggregate
of advance amounts for the payrall
period. However, this paragraph {c)(2)
does not apply if the employer makes
the election provided by paragraph
{c){3] of this section.

{ii) The provisions of paragraph (o){2]
of this section may be illustrated by the
following example.

Example. Assune the same {acts as the
example in paragraph {cj{1}iii) of this section.
except that the employer is a s1ate
government which does nof pay FICA taxes.
Under these facts, the advance amountis
would be $10 greater Lhan the 590 total of
income tax withholding for the payroll
period. Assume 10 employees each receiving
§10 in advance paymants. Under the rule of
this paragraph (c)(2}, the employer X reduces
the amount of the advance amouni paid te
each emplayee by s, computed as folows:
$10/8100= Y10, Thiz is the same result as
wouid be ohiained by reducing the advance
payment of $10 for each of the ten amplovees
by one—tenth 10/100 of the §10 excess or
£1.00.

(3} Election to treql excess amounis
as advance fax payment. in tiew of
reducing advance payments under
paragraph [¢}{2} of this section, an
employer may elect under this
paragraph (c}{3] to pay in full all
advance sarmed income credit amounts.
Haowever, if no election is made, the
employer is required to reduce advance
amounts paid in accordance with
paragraph {c){2} of this section. The
election, if made, applies to ail advance
earned mmcome cradit amounts required
1o be paid for the payrol! period. The
employer reflects the election on the
employer's Form 841, 541K, 942, or 843 as
the case may be, and must specify (with
supporting computations) the amount of
the excess of advance amounts paid and
the payroll period to which the excess
relates. Separate clections may be made
for separate payroil periods. The excess
of advance amounts paid is treated as
an sdvance payment by the employer of
employment taxes described in
subdivigions (i) through (iii] of this
paragraph {c)(3) and due for the period
reported on the Form 841, 941E, 842, or
843 which includes the payroll period
during which the excess amounts were
paid. The amount of the excess advance
payment is applied to the amounts of the
employer's liability--
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{i] First, for income tax withholding
due under section 3401 for the reporting
period in which the payment is made;

fil} Second, {or emplovee FIOA taxes
due ander section 8107 for the reporting
period i which the payment is made:
and )

(it} Third, for emplover FICA iaxes
due under section 3111 for the reporting
period in which the payvment is made,

I the amount of the employment taxes
{as described] for which the smployer
remains Hable for the reporting period in
which the excess paymeat is made iz
iess Lhan the excess payment, the
emplover may claim g refund of that
portion of the excess amount paid which
exceads the employer's remaining
Bability for these taxes for the reporting
period. This refund mey be claimad, in
the same manner as & refund of wage
withholding taxes pald by the employer
under section 3491, on the empioyers
Form 941, 841K, S42, or 943, as the caze
may ke {or the reporting period. In the
abeence of a ciaim for refund, thal
porticn of the excess amount will be
apphied by the Internal Reverue Service
against the employer’s Hsbility for
empleyment taxes reported on. the
employer's Form 941, 841E, 842, or 543,
as the case may be, filed for the next
reporting period. :

{41 Failure to moke odvance
payments. The failure w pay an
emplnyee, et the time required by
paragraph {#}{1) of this section, all or
any part of ar advence earned incoma
credit amount as required by this
section is reated, for all purposes
including penaliies, as a failure by the
employer as of that time o deduct! and
witlihold under chapier 24 of the
Internal Revenue Code of 1954 an
amouni equal te the advance amount {or
part thereof) not paid. This treatment
applies to the failure to pay an advance
amoeunt to an eligible employee without
regard tg whether—

(i) The employer is reguired, under
sectlon 347 or 3102, 1o deduct any
amounts [rom wages of the employee {or
the payroll period;

{ii} The emplover paid the advance
amnunt to the district director or
depesited the edvance amount with%
duly desipnated depositary of the United
States and did net pay the advance
amount to the employee as required by
this section, oF

i1 The employee is ultimately not
d io claim the earned income
crad:t {in fuli or in part) on a return for
tie year, so leng as the employee had a
velid carned income credit advance
payment certificate in effect with the

employer at the time whes the wiges
wers paid.

If en amployer fails to pey ax advence
garned income credit amount ae

reguired under this section, the advence

amonutit will not be collected by the
Irternal Revenue Service rom the
employer. However, the employer is
liable for any penalties or additions to
tax otherwise applicable in respect of
the failure to pay the advance amont,

§IB.2507-2 Eamed incmne crot
advanee paymnan ceriificnies.

fa} Definition. For the purposes of thia
section and § 38.3507-1, an esrned
income credit advance payment
certificale iz a statement furnished by
an gmployes to the emplover whichew

{1} Certifies thai the smployes
reasonably expects to be slipible to
receive the earned income credit
provided by section 43 for the
emploves's last tanable yvear under
substitte A of the infernal Revenue Code
ol 1854 which begins in the calendar
vear in which the wages sre paid;

{2} Certifies that the employee does
not have an earned income credit
advance payment certificats in effect for
the calendar year {in which the wages
sre paid] with respect to the pavment of
wages by another empleyer; and

{3) States if the employee's spouse has
an earned income credit advance
pavment certificate in effect with any
employear. For the rule for determining if
an empioyee's spouse has & certificate
in effect, see paragraph [e}3) of this
geckion.

{b} Form and content of eormed
income credit advance pavinent
certificaie-—{1} In peneral. Form W-5
{Earned Income Credit Advance
Payment Certificaie] is the prescribed
form for the earned income credit
sdvance paymernt certificate. The Form
We5 must be preparved in eccordance
with the instructions applicable thereto
and must set forth fully and slearly the
data therein calied for, In liew of the
prescribed form, & fore the provisions of
which are identical with thase of the
prescribed form may be used.

[2) fnvalid certificaies. A Form Ww35
does not meet the requirements of
section 3507 or this section and is
invalid if it is not completed or signed or
containg an alieration or unauthorized
addition {as defined in § 31.3402(f){5}-1
B3 {1} end (2}). Any earned income
credil advance nayment certificate
which the employee clearly indicates to
be false by oral siatement or writien
statement.to the employer must be
treated by the employer as g certificaie
which is invalid as of the date of the
employee’s slalement. For purposes of

the preceding seniznce, the tarm
“emplover” includes any individual
authorized by the employer (o receive
earned income credit advance payment
ceriificates or fo make payroll
distributions. i an smplover receives
from an emplovee an invalid certificate.
the employer must consider it & nullity
with respect 10 all paymenis of wages
thereafter to the emplovee end rmust
inform the employee of the certificate’s
invalidiy, The emplaver ig not roguired
to escertain whether any compisted and
gigned earned income credit advence
payvment certificate in correct. However,
the emplover should inforem the district
director if the employer bas rezson to
believe that the certificate contsing any
incorrect siztement.

ic) When earned income credit
advance poyment certificale tokes
effeci={1} No pravious certificote. An
earned income credit advance payment
certificate furnishad the employer where
no previous certificate is or has besn in
effact with the employer Sor that
employee for the calendar year takes
effect with—

(i} The date of the beginning of the
first payroll period ending on or after the
date on which the certificate is reveived
by the employer .

{ti} the date of the first paymwent of
wages wade without regard 1o 2 peyroll
peried ar or after the dete on which the -
certificate is receivad by the employes
or

(ii] The first day of the celendar vesy
for which the certificats is furnished, if
that day is later than the otherwise
applicable effeciive date specifizd in
subdivision {i} or {ii] of this paragraph
{s){1}.

(2] Previous certificate. Excent as
otherwise provided in tlis peregraph {c)
{2}, and earned income credit advance
payment eeriificate furnished the
employer where a previous ceriificate is
or has been in effect with the employer
for that employee for the calendar year
takes effect on the date of the first
payment of wages made on or after the
first status determination date fas
defined in paragraph {c}{4] of this
sechion) ocourring at least thivty daye
after the date on which the certificate is
received by the employer. However, if
the emplover so chooses, the employer
may treat the sertificate as effective on
the date of any payment of wages made -
on or after the date on which the
certificate is received by the employer
{withou! regard o any status
determination date).

(3] Cerlifizate of spouge. Far the sole
purpose of applying paragraph (a){3) of
this section, in determining if a
certificate is in effect with respect to 20

e
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jyes's gpouse, the spouse’s

¢ in wrealed as then in effect if

the spoues’s certificate will be or is
anonably expected to be in effect an

» firgt status determination date

wing the dats on which the

er receives the employee’s

{4} Status determination dute. For the
gsas of this section, the term “status
ination date’” means january 1,

. uly 1, and October 1 of each

.
18] Feriod during which certificote
naing in effect; change of status—{1}
f periificaie remaing in effect. An
carned income credit advance payment
certificate which takes effect during a
ratendar year continues in effect with
ee oaly during that
-ndar vear and until revoked by the
yee or unill anciber certificate
phe (d42) and

a3} Revooation
Lificats ran employes has
iishad on earned incoms credit

| 4} The employes no longer wishes to
receive advance sarned income credit
B yInenis; or

{1} There kas been a change of

ircumstances which has the effect of
either making the employee ineligibie for
the sarned income cradit for the taxable
ar gr causing a certificate o be in
¢t for the employes's spouse, then
he emnploves must revoke the certificate
nreviousty furnished by furnishing the
employer a new certificate (Form W-5
ar identical form) in revocation of the
garlier certificate. Depending upon the
nature of the change of circumstances,
the employer may be required, pursuant
i the new certificate, to pay further
advance earned income credit amounts’
to the employee {but in differendt
amounts then previously paid to the
smployee). The Form W-5 {or identical
form) must be prepared in accordance
with the instructions applicable thereto
and must set forih fully and clearly the
data therein called for, In ths case of
sevocation due to change of
sircumsiances, the new geriificate in
revoration must be delivered to the
gmnployer within ter days after the
employee first learns of the change of
circumstances, The new certificate is
effective under the rules provided in
¢ paragraph (c}{2) of this section for later
vres cettificates. A new certificate furnished
by an employee which is invalid within
the meaning of paragraph (b}{2} of this
#fechion nevertheless operates to revoke
the earlier certificate but is otherwise
considered & nullity with respect to all
payments of wages thereafter to the

fimm—

employee. The employer is not required
to msceriain whether any employee hag
experignced & change of circumstances
deacribed in subdivision G)YB) of this
paragraph which necessitates the
employee’s furnishing a new certificate.
However, the empliayer should inform
the digtrict directar if the employer haa
reason (o believe that an employee has
experienced a change of circumstances
as described if the employee does not
deliver a naw certificate to the employer
within the ten day period.

{ii} Change in speuse’s certificate, If,
afier an emploves has furnished an
earned lncome cradit advance payment
pertificate stating that a certificate is in
effzct for the spouse of the employee,
the certificate of the spouse iz no longer
in effect, the employee may furnish the
empioyer with a new certificate which
reflzcts this change of clrournstances,

& 3883021 Use of Governmeny
gdeposttarien in connection with faxes under
Federal insurance Sontributions Act and
fngome ey withheld,

The periods within which FICA taxes
and withheld income taxes must be
deposited under § 31.5302~1 are
determined, iz the caze of employers
paying advance earned income credit
grnpunts, by reference to the amount of
taxes required to be deposiied after
reduction far advance amounts paid to
employees, ’

There is & need for immediate
guidance with respect to the provisions
contained in this Treasury decision. For
this reason, it is found impracticable to
igsue it with notice ar.d public procedure
under subsection {b} of section 553 of
title 5 of the United States Code or
subject to the effective date lmitation of
subsection {d} of that section.

This Treasury decision is issued undex the
authority contained in section 7805 of the
internal Revenue Code of 1954 [68A Stat. ;17
26 U.S.C. 7803).
ferotie Kurtx,

Caommissioner of Interac! Bevenue.

Approved: April 27, 1978,
Tonald C. Lehick, )
Agsistant Secretary of the Treasury.
{T.0. 7819)

{FB Dac. 7814495 Filed 5—-7% 4:57 pmi
BHLLING CODE 4£30-05-1

Bureay of Alcohel, Tobacco, and
Firearms

Z7CFR Part?7t

Heguests or Demands for Disclosure

AGENRCY: Bureau of Alcohol, Tobacco
and Firearms.

ACTION: Final rule.

sunamany: This Treasury decision adds
& new section io the Sra nt of
Progedural Rules and makes conforming
changes, The new section deals with
Burgau procadurs for handling requests
or demands for disclesure of ATF
information.
EFFESTIVE DATE: Moy 0, 1875,
FOE FURTHES INEORRMATION CONTAT
Steven O, Bimon, Research and
Regulations Branch, Borean of Alechol,
Tobacco and Flrearms, Washington, DO
20226, 203-560-7820.
FUPPLEMENTARY INFORMA TICM
Currently, the regulations guverning
requesis or demands for disclosure of
ATF information [other then disclosure
procedures for Freedom of Information
and Privacy Aot requects, which ara
novared by 27 OFR Part 71) are found In
28 CFR § 3071.8000-3. This section de
primarily with i ternal Revenue
Service, and {2 couchsd in terms of
internal ravenue racords and autherity
of the Crmmissionsr i testimony
matiers. These terms are often found i
~be cumbersgme and confusing o Slale
courts and cothers, Consequsentiy, it is
considered advissble io add regulations
ty 27 CFF Part 71, which will be
identical in substance with the current
regulations in § 307.6000-1, but will have
altersd terminology io rellect thely
application to the Bureauv of Alcohol,
Tobacco and Firsarms. Non-sebstaniive
conforming changes, reguired by
addition of the new requlations, are elso
being made a1 this fine,

Because these regulations relate to
agency managemsnt and personnel
within the meaning of B U.B.C. 553{8%,
the Bureau finds the! the requirements
of 5 U.8.C. 533({b} and {d}, dealing with
netice of proposed rulemalking and
effective date limitation, are not
applicable. Accordingly, the regulations
shall become effective on the date of
publication of this Treasury decizion in
the Faderal Register.

‘The dvafier of this document was
Gteven C. Simon of the Research and
Regulations Branch, Bureau of Alcchol,
Toebacco end Firearms. However,
supervizors and reviewers from both the
Bureay gnd the Depariment of the
Treuaury exercised conirol over the
development of the regulations, both as.
{0 metters of substance and style.

This Treasury decicion ia issued under
the authority contained in § U.5.C. 301,

Aceordingly, the Statement of
Procedural Rules, 27 CFR Part 71, i
emended as follows:

g 7128 [Amended]
Paragraph A. Section 71.28 is
amended as follows:

L&
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